DEBBIE L. ENDSLEY, et al., v. JOHN CHIANG, et al., Case No. 2010-80000591:

The following shall constitute the Court's ruling on plaintiff’s ex parte application for issuance of a temporary restraining order, which was heard in Department 19 on Friday, July 16, 2010.  

Plaintiffs Debbie L. Endsley, the Director of the California Department of Personnel Administration, and the Department, have filed a petition for writ of mandate or prohibition, and a complaint for declaratory relief, against defendants Office of the State Controller and the Controller, John Chiang.
  

This case arises out of the current state budget impasse.  In the complaint, plaintiffs allege that defendants are failing and refusing to comply with plaintiffs’ “Pay Letter 10-XX”, issued on July 1, 2010, ordering defendants “…to comply with the California Constitution, State law, and [the California Supreme Court’s decision in] White v. Davis by delaying payment of full salaries to state employees in the absence of a budget or other available appropriation, except as minimally required by federal law.”
  

Plaintiffs contend that, by failing and refusing to comply with the Pay Letter, defendants are violating duties clearly established by binding decisions of higher courts of this State, in particular, the decision of the California Supreme Court in White v. Davis (2003) 30 Cal. 4th 528, and the very recent decision of the Third District Court of Appeal in Gilb v. Chiang (Case No. C061947, filed July 2, 2010).

Plaintiffs filed the present action on July 6, 2010.  The case originally was assigned to Judge Timothy M. Frawley in Department 29 of this Court, and plaintiffs calendared their application for issuance of a temporary restraining order in that Department for Wednesday, July 14, 2010.  On July 7, 2010, defendants filed a cross-complaint setting forth nine causes of action for declaratory relief.  Thereafter, defendants filed a peremptory challenge to Judge Frawley pursuant to Code of Civil Procedure section 170.6, and on July 9, 2010, the case was reassigned to this Department pursuant to the normal procedures of the Court.  The Court rescheduled plaintiffs’ application for Friday, July 16, 2010.  Applications for leave to intervene in this action were filed by several employee organizations, and were scheduled to be heard on the same date.  The Court has addressed those applications in a separate ruling.

In the present application, plaintiffs seek issuance of a temporary restraining order enjoining the defendants, pending the hearing and determination of an order to show cause re preliminary injunction, “…from failing and refusing to comply with the California Constitution, state law, and judicial precedent by paying full salaries to state employees in the absence of a budget or other appropriation”, and “…from failing and refusing to take actions necessary to carry out, comply with and/or implement the directives, instructions and orders contained in the Department of Personnel Administration Pay Letter 10-XX.”


In support of their application, plaintiffs have filed a Request for Judicial Notice of two documents: the Final Judgment issued by Judge Frawley in Gilb v. Chiang, Sacramento County Superior Court Case Number 2008-8000026, on April 13, 2009, with the attached “Ruling after Hearing” (Exhibit A); and the opinion of the Third District Court of Appeal (referred to above) affirming that judgment, filed on July 2, 2010 (Exhibit B).


No opposition has been filed to the request for judicial notice.  The documents contained in the request are proper subjects for judicial notice as records of courts of this state pursuant to Evidence Code section 452(d).  Plaintiffs’ request for judicial notice is therefore granted.

The standards applicable to issuance of a temporary restraining order are similar to those applicable to a preliminary injunction.  (See, San Diego Water Co. v. Pacific Coast S.S. Co. (1894) 101 Cal. 216, 218.)  In determining whether either form of interim relief should be ordered, the court must evaluate two interrelated factors: (1) the likelihood that the plaintiff will prevail on the merits, and (2) the relative balance of harms that is likely to result from the granting or denial of interim injunctive relief.  (See, White v. Davis, supra, 30 Cal. 4th at 554; Tahoe Keys Property Owners’ Association v. State Water Resources Control Board (1994) 23 Cal. App. 4th 1459, 1471.)

In the case of an ex parte application for a temporary restraining order, the applicable standard is somewhat relaxed in that the ex parte hearing is no more than a review of the conflicting contentions of the parties to determine whether there is sufficient evidence to support issuance of an interlocutory order to maintain the status quo pending a full hearing (normally held within two to three weeks) at which the Court will determine whether the plaintiffs are entitled to issuance of a preliminary injunction.  (See, Landmark Holding Group v. Superior Court (1987) 193 Cal. App. 3rd 525, 528.)


At the same time, the Court’s authority to issue a temporary restraining order is limited by Code of Civil Procedure section 527(c)(1), which provides that no temporary restraining order shall be granted without notice to the opposing party unless it appears from facts shown by affidavit or by the verified complaint that great or irreparable injury will result to the applicant before the matter can be heard on notice.


Where, as here, interim injunctive relief is sought to enjoin a public officer or agency from what is alleged to be unconstitutional or unlawful acts, “…to support a request for such relief the plaintiff must make a significant showing of irreparable injury.”  (See, Tahoe Keys Property Owners’ Association v. State Water Resources Control Board, supra, 23 Cal. App. 4th at 1471.)


As the California Supreme Court has stated: “The ultimate goal of any test to be used in deciding whether a preliminary injunction should issue is to minimize the harm which an erroneous interim decision may cause.”  (See, IT Corp. v. County of Imperial (1983) 35 Cal. 3rd 63, 73.)  Thus, “…a court faced with the question of whether to grant a preliminary injunction cannot ignore the possibility that its initial assessment of the merits, prior to a full adjudication, may turn out to be in error.”  (See, White v. Davis, supra, 30 Cal. 4th at 561.)


In this case, the Court finds that the application for a temporary restraining order must be denied because plaintiffs have not demonstrated that great or irreparable injury will result before the matter may be heard on notice.  Moreover, based on the evidence before the Court at this preliminary stage of the proceedings, the Court finds that the relative balance of harms that is likely to result from the granting or denial of interim injunctive relief dramatically favors denial of the temporary restraining order.  Finally, the Court does not find that plaintiffs’ claim is so unquestionably meritorious as to outweigh the harm likely to result from the granting of interim injunctive relief.

Plaintiffs’ claim of great or irreparable injury is set forth initially in the Second Cause of Action of its Petition and Complaint, as follows:


“Petitioners will suffer irreparable injury if injunctive relief is not granted because Respondents will otherwise draw monies from the state treasury in order to make payments for state employee salaries in the absence of a state budget or other available appropriation in violation of state law, the California Constitution and White v. Davis.  Respondents’ payment of state employees’ full salaries will be in direct conflict with Petitioners’ authority to direct Respondents to delay paying full salary in the absence of a budget or other appropriation.  Petitioners will be unable to fulfill their statutory obligation to administer and enforce laws pertaining to personnel.  This will result in negative repercussions for the State of California as described herein.”


Despite the reference to “negative repercussions” in the last sentence of this paragraph, no specific allegations regarding such repercussions can be identified elsewhere in the Petition and Complaint.


The only specific evidence of alleged great or irreparable injury plaintiffs have submitted in support of their application consists of a single paragraph of the Declaration of Jerri Judd, Personnel Program Manager, Labor Relations Division of plaintiff Department of Personnel Administration, which states:


“If the Controller refuses and fails to comply with Pay Letter 10-XX, DPA will be unable to carry out its duty to administer personnel salaries.”


Thus, the only great or irreparable injury alleged by plaintiffs in the event that interim injunctive relief is not granted is that the State Controller will violate the law by spending public funds unlawfully.  As the California Supreme Court has stated in a decision involving a similar budget impasse case, however, the legitimate interest of a party in not having public funds spent unlawfully, while sufficient to obtain a permanent injunction after a full adjudication on the merits, is not the type of irreparable injury that will support granting interim injunctive relief.  (See, White v. Davis, supra, 30 Cal. 4th at 556-558.)

Moreover, by itself, the expenditure of public funds to pay state employees their full salaries, even if unlawful under the current situation of a budget impasse, does not appear to constitute an irreparable injury to the State, at least in the sense of an irretrievable loss or diversion of public funds from the purpose for which they are intended to be used.  This is because the California Supreme Court has made it clear that state employees who work during a budget impasse ultimately must be paid the full salaries they have earned during that period.  (See, White v. Davis, supra, 30 Cal. 4th at 571.)  Paying prematurely what must be paid in the end anyway does not result in irreparable injury unless the premature payment causes other serious consequences.  Plaintiffs have not shown that any such consequences will occur if the temporary restraining order is not granted.  Indeed, according to evidence submitted by defendants, the State currently has sufficient funds on hand to meet normal payroll obligations
, which tends to negate any inference that payment of full salaries will cause irreparable injury, at least during the period before an application for a preliminary injunction may be heard on regular notice.

At the same time, the Court finds, based on the evidence before it, that the interim harm that likely would occur as the result of granting the temporary restraining order is so significant that the balance of harms dramatically favors denial.  The opposition papers and the evidentiary declarations filed by the State Controller and by the State employee organizations persuasively demonstrate the serious and widespread financial hardship that would be imposed on many state employees by granting a temporary restraining order.  In reality, the temporary restraining order sought here would be an order that the State Controller immediately comply with Pay Letter 10-XX.  The effect of such compliance (assuming that it can be done) would be an immediate, and severe, reduction in pay for large numbers of state employees, and in some cases, a complete cessation of pay, depriving those employees of funds necessary to feed, clothe and house themselves and their families for the duration of the budget impasse.
  

In its facts, this case is very similar to the situation the California Supreme Court analyzed in White v. Davis, in which the Court concluded:

“In this case, the balance of harms dramatically favored denial of the preliminary injunction.  The principal legitimate interest of plaintiffs that allegedly would be harmed by denying a preliminary injunction was their general interest as taxpayers in not having public funds disbursed unlawfully, an interest that the appellate court decisions discussed [earlier in the Court’s opinion] found insufficient in itself to warrant the granting of a preliminary injunction.  On the other hand, granting the preliminary injunction would cause great immediate harm to the many persons who would be deprived of vital funds, frequently necessary to obtain the necessities of life…”.  Based on that analysis, the Supreme Court concluded that the trial court had committed error by issuing a preliminary injunction in that earlier budget impasse case.  (See, White v. Davis, supra, 30 Cal. 4th at 561.)


In the present application, plaintiffs take the position that the State Controller’s duties are so clear under White v. Davis and Gilb v. Chiang, and that it therefore is so evident that plaintiffs ultimately will prevail in this action, that irreparable harm from failure to grant interim injunctive relief essentially must be presumed, and must be seen as outweighing any countervailing harm.

As is clear from the foregoing discussion, the Supreme Court’s opinion in White v. Davis renders such a position highly questionable.  Nevertheless, the Court did include language in its opinion suggesting that there might be situations in which the claim of a party seeking interim injunctive relief was “…so “unquestionably meritorious as to obviate the need to consider the balance of relative harms.”
  The Court also suggested, without deciding, that “…there may be some circumstances in which granting a preliminary injunction might be warranted…(for example, if the Controller continues to approve expenditures that have been held unlawful by a controlling judicial precedent)”.


Even if either of those circumstances could justify granting interim injunctive relief despite a clear balance of relative harms in favor of not granting such relief, the Court finds that those circumstances are not present here.  It is not clear, at this preliminary stage of the proceedings, that plaintiffs’ claim is “unquestionably meritorious”, or that the ultimate result of this case will be a finding that the State Controller has continued to approve expenditures that have been held unlawful by controlling judicial precedent.  

In this action, defendants have asserted, through the causes of action for declaratory relief in their cross-complaint, that it is impossible or not feasible for them to comply with the Pay Letter.  The higher court decisions that established the State Controller’s duties during a budget impasse, and upon which plaintiffs rely here, left that issue open.
  In opposition to the present application, the State Controller has submitted evidence bearing on the issue of whether compliance with the Pay Letter is practically possible.  While the technical aspects of this evidence, in particular, are not easy to evaluate, it does appear that defendants, at a minimum, have raised a substantial, non-frivolous contention regarding lack of feasibility and/or practical impossibility.
  

Having considered all of the evidence and arguments presented by the parties, and giving due regard to the principles that the Court cannot ignore the possibility that its initial assessment of the merits, prior to a full adjudication, may turn out to be in error, and that the ultimate goal of any test to be used in deciding whether preliminary injunctive relief should be ordered is to minimize the harm which an erroneous decision may cause, the Court finds that it is not possible at this time to find that plaintiffs are so likely to success on the merits of their claim that the clear, significant and immediate harm that would occur from the granting of a temporary restraining order essentially should be disregarded. 

Although many issues in this case are and will be in dispute, none of the parties appears to dispute the fact that immediate implementation of the Pay Letter through issuance of the temporary restraining order would have a significant, and in many cases devastating, financial impact on many state employees.  In White v. Davis, the California Supreme Court made it clear that such harm must weigh significantly against issuing interim injunctive relief in a budget impasse case.   Because the balance of interim harm clearly and dramatically tips against issuing a temporary restraining order in this case, plaintiffs’ application for issuance of a temporary restraining order is denied.


As the Court stated on the record at the hearing on this matter, counsel are directed to appear for a status and case management conference in Department 19 on Monday, July 26, 2010 at 9:00 a.m.

� For the sake of convenience, Director Endsley and the Department of Personnel Administration shall be referred to collectively as “plaintiffs” in this ruling, and Controller Chiang and the State Controller’s Office shall be referred to collectively as “defendants”.  Also, for the sake of convenience, plaintiffs’ pleading shall be referred to in this ruling as “the complaint”, even though it also sets forth a cause of action for issuance of a writ of prohibition or mandate.


� See, Complaint, paragraph 22.  


� Although the decision in Gilb v. Chiang is not yet final under Rule of Court 8.264(b), and thus potentially is subject to review by the California Supreme Court, the Third District Court of Appeal has certified the opinion for publication, and it may thus be cited or relied on as provided in Rule of Court 8.1115(d).  The Court notes, however, that nothing in this ruling is based solely on the holding of the Court of Appeal in Gilb v. Chiang.


� See, plaintiffs’ Proposed Order on Application for Temporary Restraining Order and Order to Show Cause, p. 2:19-21; 25-27.


� See, Petition for Writ of Mandate; Complaint for Injunctive and Declaratory Relief, p. 8:3-10.


� See, Declaration of Jerri Judd, par. 25.


� See, Declaration of Jim Lombard, Chief Administrative Officer of the State Controller’s Office, par. 9.


� In reaching this conclusion, the Court has reviewed and relied on the declarations of the following persons: Wilburn L. Thompson, Jr. and Kathleen Jennings (submitted by CASE/PECG); Charles L. Alexander, Jr. (submitted by CCPOA); Tamekia Nicole Robinson; Maria L. Patterson; Todd Snell; John Nelson; Louis Gonzales; Rene Aguilera; Tom Cauble; Kimberly Ann Cowart, R.N.; Lawrence Williams; Darrell Joseph Pina; Lowell P. Landowski; Dianne Bradford; Alan Stephenson, R.N.; Karen J. Jeffries; Paul Anthony Romero; Jeffrey Lee Recht; Gary Pannett; and Pamela Hornbeck Handel (all submitted by SEIU).  The Court notes that Ms. Hornbeck Handel’s declaration shows that she is in a Work Week Group that will receive no pay during the budget impasse if the Pay Letter is implemented; all of the other declarants will experience a drastic reduction in pay.


� See, White v. Davis, supra, 30 Cal. 4th at 562.


� See, White v. Davis, supra, 30 Cal. 4th at 557.


� See, White v. Davis, supra, 30 Cal. 4th at 578-579; Gilb v. Chiang, supra, at page 23, where the Court specifically states: “While unfeasibility would arguably excuse the Controller from the declaratory judgment to comply with White v. Davis…”.


� See, for example, the declaration of Brent M. Ehrman, an expert consultant retained by the State Controller’s Office to review the capabilities of the State payroll system in relation to what would have to be done to comply with the Controller’s duties during a budget impasse.  Mr. Ehrman expresses the opinion that the current payroll system cannot meet all requirements of a budget impasse scenario, and that there is no identified technical solution that can satisfy all such requirements simultaneously and at all times.  Moreover, even a partial technical solution would require many months and a substantial expenditure of funds to implement.  (See, Declaration of Brent M. Ehrman, par. 10; 14-15.)  A declaration submitted by the Chief Administrative Officer of the State Controller’s Office states that performing upgrades to existing technology in the payroll system on the necessary scale would require the State Controller’s Office to make a special emergency request for funds, and that the State Controller’s Office made such a request in August, 2009, for the specific purpose of implementing the minimum wage scenarios in the event of a future budget impasse, but that the request was rejected by the Department of Finance.  (See, Declaration of Jim Lombard, par. 5; 7.)  Mr. Lombard also expresses the opinion that a critical component in adjusting the State payroll system in order to implement a budget impasse minimum wage scenario is moving the State from a negative to a positive payroll and adopting a payroll lag, which would require new legislation.  (See, Declaration of Jim Lombard, par. 20.)
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