DEBBIE L. ENDSLEY, et al., v. JOHN CHIANG, et al., Case No. 2010-80000591:

The following shall constitute the Court's ruling on the ex parte applications for leave to intervene in this action filed by four state employee organizations, which was heard in Department 19 on Friday, July 16, 2010.  

Plaintiffs Debbie L. Endsley, the Director of the California Department of Personnel Administration, and the Department, have filed a petition for writ of mandate or prohibition, and a complaint for declaratory relief, against defendants Office of the State Controller and the Controller, John Chiang.
  

This case arises out of the current state budget impasse.  In the complaint, plaintiffs allege that defendants are failing and refusing to comply with plaintiffs’ “Pay Letter 10-XX”, issued on July 1, 2010, ordering defendants “…to comply with the California Constitution, State law, and [the California Supreme Court’s decision in] White v. Davis by delaying payment of full salaries to state employees in the absence of a budget or other available appropriation, except as minimally required by federal law.”
  

Plaintiffs contend that, by failing and refusing to comply with the Pay Letter, defendants are violating duties clearly established by binding decisions of higher courts of this State, in particular, the decision of the California Supreme Court in White v. Davis (2003) 30 Cal. 4th 528, and the very recent decision of the Third District Court of Appeal in Gilb v. Chiang (Case No. C061947, filed July 2, 2010).

Plaintiffs filed the present action on July 6, 2010.  The case originally was assigned to Judge Timothy M. Frawley in Department 29 of this Court, and plaintiffs calendared an application for issuance of a temporary restraining order in that Department for Wednesday, July 14, 2010.  On July 7, 2010, defendants filed a cross-complaint setting forth nine causes of action for declaratory relief.  Thereafter, defendants filed a peremptory challenge to Judge Frawley pursuant to Code of Civil Procedure section 170.6, and on July 9, 2010, the case was reassigned to this Department pursuant to the normal procedures of the Court.  The Court rescheduled the hearing on plaintiffs’ application for Friday, July 16, 2010.  The Court has addressed the application for a temporary restraining order in a separate ruling.
Four state employee organizations have filed ex parte applications for leave to intervene in this action: California Association of Professional Scientists and Professional Engineers in California Government (referred to herein as “CAPS/PECG”), applying jointly; California Correctional Peace Officers Association (“CCPOA”); and Service Employees International Union, Local 1000 (“SEIU”).
Plaintiffs have filed a single opposition to all of the applications; defendants do not oppose the applications.

Plaintiffs do not assert that the ex parte applications for leave to intervene are untimely or otherwise procedurally deficient.

Intervention is governed by Code of Civil Procedure section 387, which provides:

“(a) Upon timely application, any person, who has an interest in the matter in litigation, or in the success of either of the parties, or an interest against both, may intervene in the action or proceeding.  […]

“(b) If any provision of law confers an unconditional right to intervene or if the person seeking intervention claims an interest relating to the property or transaction which is the subject of the action and that person is so situated that the disposition of the action may as a practical matter impair or impede that person’s ability to protect that interest, unless that person’s interest is adequately represented by existing parties, the court shall, upon timely application, permit that person to intervene.”

The statute thus provides two separate potential bases for intervention, commonly referred to, respectively, as “permissive” and “mandatory” intervention (or intervention “of right”).  The general rule is that Section 387 should be liberally construed in favor of intervention.  (See, e.g., Lindelli v. Town of San Anselmo (2006) 139 Cal. App. 4th 1499, 1505.)  Nevertheless, the court has broad discretion to grant or deny intervention based on the particular circumstances of the case at hand.  (See, Jade K. v. Viguri (1989) 210 Cal. App. 3rd 1459, 1468.)
The Court will address mandatory intervention under subsection (b) of the statute first, because a determination that any or all of the employee organizations would be entitled to intervene under that provision would obviate the need to consider permissive intervention under subsection (a).

The employee organizations seeking to intervene in this action do not contend that any provision of law confers upon them an unconditional right to intervene.  The Court therefore initially must address the issue of whether any of those organizations, in the words of the statute, “…claims an interest relating to the property or transaction which is the subject matter of the action…”.  In order to resolve this issue, it is necessary to identify the “property or transaction” that is the center of controversy in this matter.

The Court finds plaintiffs’ characterization of what is and what is not at issue in this matter to be persuasive.  

The present case is not about whether the defendants are under a legal duty, when there is a budget impasse, to delay payment of full state employee salaries until a budget is enacted, except to the extent that payments are mandated by the federal Fair Labor Standards Act.  That issue was decided conclusively by the higher courts of this State in White v. Davis (2003) 30 Cal. 4th 528, and the very recent decision of the Third District Court of Appeal in Gilb v. Chiang (Case No. C061947, filed July 2, 2010).  

Instead, this case is about whether defendants are able, as a matter of fact, to comply with this duty by managing the state payroll system, for the operation of which defendants have legal authority and responsibility
, in such a manner that they may accurately, and in a timely fashion, pay state employees the amounts to which they are entitled under governing law, including the controlling higher court opinions cited above.  Put another way, this case is about whether defendants may be excused from their duty to comply with White v. Davis on the ground that it is impossible or not feasible for them to do so within a reasonable time, an issue the higher courts have left open.  (See, White v. Davis, supra, 30 Cal. 4th at 578-579; Gilb v. Chiang, at pp. 22-23.)
Thus, to the extent that the state employee organizations seek to intervene in this action to assert claims regarding the financial impact their members will suffer if full payment of their salaries and wages ultimately is delayed to the extent mandated by law
, i.e., claims that delays in payment should not occur at all because of their detrimental effect on state employees, such claims are outside the scope of this action, and already have been decided by the higher courts of this State.

The present case is also not about whether the state employee organizations have the right to receive dues from its members through payroll deductions.  Thus, even though the organizations claim to have an interest in receiving such dues, that interest does not provide a basis for mandatory intervention because it does not relate to the property or transaction at issue in this case, which is the ability of the State Controller to comply with the law governing payment of state employees’ salaries and wages during a budget impasse.
At the same time, however, State employees, and the organizations that represent them, certainly have an interest in the timely and accurate payment of wages and salaries to the extent permitted and mandated by law, i.e., to the accurate computation and timely payment of the amounts they are entitled to receive during a budget impasse.
With regard to the second requirement for mandatory intervention, that the party seeking to intervene be “..so situated that the disposition of the action may as a practical matter impair or impede that person’s ability to protect [his or her] interest”, it is not clear that the State employee organizations, or state employees, are in such a position.  The present action concerns only the duties of the defendants to comply with the Pay Letter, and not the ultimate rights of individual state employees to receive their pay as required by law.  Even if a decision ultimately were to be entered in favor of plaintiffs in this action, it is not clear that such a decision would impair or impede the ability of state employees to protect those rights, because the decision would only declare the duties of the State Controller; it would not alter the right of state employees to receive their pay as required by law, or foreclose any remedies available to them if such rights are violated.
Even if the State employee organizations could satisfy this requirement of the statute, however, the Court finds that those parties are not entitled to mandatory intervention, because their interests are adequately represented by existing parties in this action, the defendants.  
The concept of “adequate representation” does not appear to have been directly addressed by the appellate courts in the context of mandatory intervention under Code of Civil Procedure section 387(b).  As plaintiffs point out, however, the concept has been addressed in the context of res judicata.  In that context, courts have stated that adequacy of representation is measured by examining whether the party that litigated the action claimed to have preclusive effect had the same interest as the party to be precluded, and whether the party that litigated the action had a strong motive to assert that interest.  (See, Citizens for Open Access to Sand and Tide, Inc. v. Seadrift Association (1998) 60 Cal. App. 4th 1053, 1071.)  

Applying that standard to the issue of mandatory intervention in this action, the Court finds that defendants are asserting the same interests as the State employee organizations, and have a strong motive to assert such interests.
The defendants have filed a cross-complaint stating nine causes of action.  Each cause of action alleges, in substance, that the Court should excuse defendants from their duty to comply with plaintiffs’ Pay Letter, as declared by the higher courts of this State, because it is infeasible or impossible, given the condition of the State’s payroll system, to make accurate payments to various categories of state employees, or all state employees, in a timely fashion as required by law. 

The first cause of action of the cross-complaint alleges that the Pay Letter makes no exemption for employees who are paid from continuing appropriations or other sources not requiring legislative action, and thus would be entitled to full payment of their salary under governing law.  The first cause of action further alleges that the Pay Letter does not provide defendants with instructions regarding the proper payment of such employees. 

The second cause of action of the cross-complaint alleges that the Pay Letter makes no exemption for employees who are subject to the direct control of the Receiver appointed to take control of the state prison medical care system by the U.S. District Court (and thus, although the cross-complaint does not allege this explicitly, may be entitled to payment of full salary, or at least more than the federal minimum wage, notwithstanding California court decisions).
The third cause of action of the cross-complaint alleges that the Pay Letter does not provide defendants with instructions as to how to manage deductions required by state and federal law for items such as income taxes, state disability insurance, and state retirement contributions.

The fourth and fifth causes of action of the cross-complaint allege that it is impossible or not feasible to calculate and make timely payment of wages and salaries to employees who are considered “non-exempt” under the federal Fair Labor Standards Act and who work overtime during a pay period during the budget impasse.

The sixth cause of action of the cross-complaint alleges that the Pay Letter does not provide for state employees to be paid the minimum wage established by state, rather than federal, law.

The seventh and eighth causes of action of the cross-complaint allege that it is not feasible, given the limitations of the existing State payroll system, to accomplish an immediate reduction in pay for state workers during the budget impasse, and then accomplish an immediate restoration of pay once the impasse is over.
The ninth cause of action alleges that the Pay Letter does not exempt represented employees from its coverage, in violation of Government Code 19826 and other state law reserving to the Legislature exclusive authority over non-merit economic conditions of employment of such state employees.
 

With the exception of claims that a delay in payments to state employees should not occur at all, which are not properly before the Court in this action, all of the claims the state employee organizations raise in their proposed complaints in intervention are already included within the claims raised in the cross-complaint.  

CAPS/PECG allege that the Pay Letter is illegal because it does not exempt employees whose wages or salaries are funded through continuous appropriations
; that it is infeasible or impossible to identify which employees work in positions funded by continuous appropriations
; and that it will not be possible to comply with the requirements of federal law regarding the timely payment of overtime to non-exempt employees
.  
CCPOA alleges that it will not be possible to comply with the requirements of federal law regarding the payment of overtime to non-exempt employees, particularly given the number of its members who must work overtime in a given pay period.

SEIU alleges that it is impossible, or not feasible, to comply with the requirements of federal law regarding the timely payment of overtime to non-exempt employees
; that the Pay Letter does not exempt employees whose positions are funded by continuing appropriations or other continuous funding sources not requiring Legislative action
; and that the Pay Letter makes no exemption for employees who are subject to the direct control of the Receiver appointed to take control of the state prison medical care system by the U.S. District Court (and thus may be entitled to payment of full salary notwithstanding California court decisions)
.

Thus, all of the claims that the state employee organizations seek to assert in this action regarding the timely and accurate payment of their members’ salaries and wages to the extent required by law already are being asserted and litigated by the defendants.  Moreover, it is clear from the proceedings on plaintiffs’ application for a temporary restraining order currently before the Court, and from the public statements and correspondence the State Controller’s office has issued regarding its position on compliance with the Pay Letter
, that defendants are litigating the issues raised in the cross-complaint vigorously, and will continue to do so.
In addition, as plaintiffs persuasively contend, defendants are better situated to litigate the claims raised in the cross-complaint than the State employee organizations would be, because the actual operation of the State’s payroll system is the State Controller’s responsibility.  Defendants, therefore, would have access to the evidence regarding the actual capabilities of the payroll system and what must be done to comply with the Pay Letter, which is the critical issue in this case.

The Court therefore concludes that the State employee organizations are not entitled to mandatory intervention pursuant to Code of Civil Procedure section 387(b).

The Court accordingly turns to the issue of whether the State employee organizations are entitled to permissive intervention pursuant to Code of Civil Procedure section 387(a).

Under this provision of the statute, the Court has discretion to permit a nonparty to intervene in litigation pending between others, provided: the nonparty has a direct and immediate interest in the litigation; the intervention will not enlarge the issues in the case; and the reasons for intervention outweigh any opposition by the existing parties.  (See, Truck Insurance Exchange v. Superior Court (1997) 60 Cal. App. 4th 342, 346.)

The Court has considered these factors as they relate to the present case and finds that, having weighed and balanced all of them, it should exercise its discretion to deny permissive intervention.
As the Court has noted above, State employees, and the organizations that represent them, certainly have an interest in the timely and accurate payment of wages and salaries to the extent permitted and mandated by law, i.e., to the accurate computation and timely payment of the amounts they are entitled to receive during a budget impasse.  On that basis, the State employee organizations arguably have a direct and immediate interest in the litigation.
  

The conclusion that such an interest exists does not, of itself, establish the right to intervene.  (See, Continental Vinyl Products Corp. v. Mead Corp. (1972) 27 Cal. App. 3rd 543, 552.)  Moreover, in this case, as the Court has found above, the interest of the State employee organizations and their members in this regard is adequately represented by defendants.  The Court therefore finds that the existence of such an interest is not, by itself, determinative.
With regard to the second factor, the Court finds that permitting intervention would enlarge the issues in this case.  Each of the State employee organizations seeking intervention here states that it does so because implementing a delay in full payment of state employee salaries during a budget impasse will have a significant adverse financial impact on its members.
  In effect, they assert that the Court should find that no delay in payments should be implemented at all, notwithstanding the existence of a budget impasse.  As the Court has noted above, that issue is not part of this action, having been decided conclusively by the higher courts of this State.  This case deals only with issues relating to the proper implementation of the delay.  By raising the issue of whether the delay should take place at all as the basis for intervention, the State employee organizations seek to enlarge the issues in this case.  The Court finds that this factor weighs significantly against permissive intervention in this case.
With regard to the third factor, the court must balance the desirability of intervention to protect a direct interest against the normal right of the original parties to the litigation to conduct the lawsuit on their own terms and the potential of unduly extending the litigation.  (See, Continental Vinyl Products Corp. v. Mead Corp. (1972) 27 Cal. App. 3rd 543, 552.)  Here, the Court perceives a significant risk that resolution of this action will be complicated and delayed if additional parties are allowed to intervene.  To the extent that the State employee organizations seek only to advance claims already advanced by defendants, then their efforts would be duplicative and unnecessary, and potentially burdensome.  To the extent that the State employee organizations seek to advance claims outside the scope of this action, such as whether delays in payment of state wages and salaries during a budget impasse should occur at all, their efforts would complicate and unduly extend the litigation by requiring the parties and the Court to address issues already decided in other cases.  In either case, the potential for complication and delay is evident.
Moreover, plaintiffs have a significant interest in the speedy resolution of this matter.  As they persuasively argue, the history of litigation arising out of past budget impasses shows that when a state budget is passed before a pending case is decided, mootness becomes an additional issue.  Mootness is likely to be an even more significant issue in a case such as this one, in which the factual issues raised by the defendants relate so closely to the current condition of the state payroll system.  Plaintiffs thus have a significant interest in resolving this case before any contention may be made that it has been rendered moot by the passage of a budget.    

The Court therefore finds that the normal right of the plaintiffs to conduct the lawsuit on their own terms, and the potential of unduly extending the litigation, outweigh the desirability of intervention, particularly since the legitimate interest the State employee organizations seek to protect through intervention is vigorously represented by defendants.

On that basis, the Court concludes that the State employee organizations are not entitled to permissive intervention pursuant to Code of Civil Procedure section 387(a).

All ex parte applications for leave to intervene are therefore denied.

Notwithstanding the Court’s conclusion that the State employee organizations should not be granted leave to intervene in this action, the Court finds that the factual declarations submitted by individual state employees regarding the financial impact of delays in full payment of state salaries and wages are relevant to the issues presented by plaintiffs’ application for a temporary restraining order.  In particular, those declarations are relevant to the analysis of the relative balance of harms that is likely to result from the granting or denial of interim injunctive relief.  (See, White v. Davis, supra, 30 Cal. 4th at 554.)  Plaintiffs have not asserted any objection to those declarations.  Accordingly, on its own motion the Court will receive and consider those declarations as evidence on the issue of interim harm, and grants leave to the state employee organizations to participate in this matter on an amicus curiae basis.
� For the sake of convenience, Director Endsley and the Department of Personnel Administration shall be referred to collectively as “plaintiffs” in this ruling, and Controller Chiang and the State Controller’s Office shall be referred to collectively as “defendants”.  Also, for the sake of convenience, plaintiffs’ pleading shall be referred to in this ruling as “the complaint”, even though it also sets forth a cause of action for issuance of a writ of prohibition or mandate.


� See, Complaint, paragraph 22.  


� Although the decision in Gilb v. Chiang is not yet final under Rule of Court 8.264(b), and thus potentially is subject to review by the California Supreme Court, the Third District Court of Appeal has certified the opinion for publication, and it thus may be cited or relied on as provided in Rule of Court 8.1115(d).  The Court notes, however, that nothing in this ruling is based solely on the holding of the Court of Appeal in Gilb v. Chiang.


� See, Government Code section 12470.


� See, e.g., CCPOA Proposed Complaint in Intervention, CCPOA ex parte application, Exhibit 1, par. 16; 24-26.


� In reaching this conclusion, the Court distinguishes a claim that any delays in payment of state employees’ wages and salaries ultimately should not occur at all, from a claim that such delays should not occur on an interim basis while this action is pending, based on the balance of harms.  The former claim has been decided by the higher courts; the latter claim, however, is properly before the Court in the proceedings regarding issuance of a temporary restraining order, and will be addressed there.


� In the cross-complaint, defendants concede “…that this claim was the subject of prior litigation with DPA and was decided against the Controller” in the Gilb v. Chiang case, while stating that such prior litigation is not final and is subject to review by the California Supreme Court.  (See, Cross-Complaint, par. 57, p. 10:25-27.)


� See, Proposed Verified Complaint and Petition for Writ of Mandate in Intervention, CAPS/PECG ex parte application, Exhibit 1, par. 2, 20, 31.


� Id., par. 3, 21, 31.


� Id., par. 4, 22, 23, 31.


� See, Proposed Complaint in Intervention, CCPOA ex parte application, Exhibit 1, par. 19-20; 27.


� See, Proposed Verified Petition for Writ of Mandate and Complaint for Declaratory and Injunctive Relief in Intervention, par. 16-17; 20.


�Id., par. 25-26.


� Id., par. 31-32.


� See, e.g., Declaration of Jerri Judd submitted by plaintiffs in support of their application for temporary restraining order, Exhibits B-D.


� On the other hand, the Court does not find that the state employee organizations’ interest in receiving dues from its members through payroll deductions amounts to a direct interest in the litigation, because this case does not affect any substantive right the organizations may have in that regard.  At most, their arguments regarding this interest demonstrate that the results of this action may indirectly harm them as the result of state employees having their pay reduced during a budget impasse. Such an interest is consequential rather than direct, and does not support intervention.  (See, Lindelli v. Town of San Anselmo (2006) 139 Cal. App. 4th 1499, 1505.)


� See, e.g., CAPS/PECG ex parte application, p. 6:6-8 (“CAPS and PECG have an interest in challenging the legality of the Pay Letter because that letter, if implemented, would dramatically reduce the wages and salaries of thousands of CAPS’ and PECG’s members, causing severe and irreparable harm to many members.”); CCPOA ex parte application, p. 6:3-9 (“The ‘Pay Letter’ proposes to drastically reduce the salaries of the employees represented by CCPOA, causing those employees to suffer gravely in innumerable ways, including, but not limited to, being unable to provide for their families, stay current with mortgage payments, and satisfy health care premiums.  […]  The potential for such a catastrophic economic impact clearly demonstrates CCPOA’s direct and immediate interest in the underlying subject matter of this action […].”); SEIU ex parte application, p. 5:11-12 (“Indeed, the disposition of this litigation may result in thousands of SEIU members not receiving their full salary, or any salary at all, for an unknown period of time.”)  Each of the State employee organizations also has submitted at least one declaration of an individual state employee describing the effect of a delay in receiving full payment of wages or salary.  SEIU has submitted nineteen such declarations.
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