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State Board;

Yesterday, the State filed another appeal in our furlough case. As things have developed thus
far, we believe that an appeal is not appropriate in our case, as the order has not yet been

“made final. As has been réported by various media outlets, the State Controller concurs with
our position and as such the State has now filed the “new” appeal in an effort to stop the
Controller from complying with the Alameda Court decision. As part of their appeal, the State
has requested a “temporary” stay to stop the Controlier until such time as the Appeal can be
heard. Upon being notified of any ruling regarding this case we will immediately forward said
information to you.

Interesting to note, the State’s appeal claims they will be “irreparably harmed” if the judgment
is allowed to take effect pending appeal. The state claims that this order “would directly and
immediately affect public safety,” as it would create 85 vacant posts every day at every
institution, thus harming the mission and function of COCR institutions. Seems like a sound
argument for exempting correctional peace officers from furloughs as essential public safety.
However, this same Administration has previously decided that we aren’t essentiai public
safety.

The appeal will be posted on the CCPOA web page shortly.

Yz

Chuck




IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA
FIRST APPELLATE DISTRICT

CALIFORNIA CORRECTIONAL PEACE
OFFICERS ASSOCIATION '
' Plaintiffs/Responderits,
vs.

ARNOLD SCHWARZENEGGER, in his capacity
as Governor of the State of Califoraia;
CALIFORNIA DEPARTMENT OF PERSONNEL
ADMINISTRATION; CALTFORNIA
DEPARTMENT OF CORRECTIONS AND
REHABILITATION; CALIFORNIA
DEPARTMENT OF MENTAL HEALTH; and
CALIFORNIA DEPARTMENT OF JOVENILE
JUSTICE

Defendants/AppeHants

JOHN CHIANG, in his capacity as the Controller of
. the State of California
Defendant

Court of Appeiil Case No.

- (Superior Court Case No. RG-09-441544)

Appeal from the Superior Court, Alameda County
The Honorable Frank Roesch, Department 31, (510) 268-5105

PETITION FOR WRIT OF SUPERSEDEAS AND REQUEST FOR

" TEMPORARY STAY

S’I‘AY REQUESTED OF DECEMBER 17, 2009 FINAL ORDER
GRANTING WRIT OF MANDATE AND WRIT OF MANDATE
ENTERED DECEMBER 30, 2009

DAVID W. TYRA,
State Bar No. 116218
KRISTIANNE T. SEARGEANT

K. WILLIAM CURTIS

Chief Counsel, State Bar No. 095753

WARREN C. STRACENER

State Bar No. 245489 : _ Deputy Chief Counsel, State Bar No. 127921
KRONICK, MOSKOVITZ, ' LINDA A. MAYHEW
TIEDEMANN & GIRARD Assistant Chief Counsel, State Bar No. 155049
A Law Corporation WILL M. YAMADA
400 Capitol Mz, 27th Floor Labor Re]atmns Counset, State Bar No. 226669
Sacramento, California 95814 DEPARTMENT OF PERSONNEL
Telephosie: (916) 321-4500 : ADMINISTRATION
Facsimile: (916)321-4555 ' 1515 S Street, North Building, Suite 400

E-mail: dtyra@kmig.com

Sacramento, CA 95811-7258
Telephone: {916) 324-0512
Facsimile: (916) 3234723

E-mail: WillYamada(@dpa.cagov

ARNOLD SCHWARZENEGGER, as Governor of the
State of California; DEPARTMENT OF PERSONNEL
ADMINISTRATION; CALIFORNIA DEPARTMENT

OF CORRECTIONS AND REHABILITATION;
CALIFORNIA DEPARTMENT OF MENTAL
HEALTH; CALIFORNIA DEPARTMENT OF

9315321

JUVENILE JUSTICE




Court of Appeal
State of California
First Appellate District:

CERTIFICATE OF ]NTERESTED ENTITIES OR PERSONS

Court of Appeal Case Number: _ Division

‘Case Name: Correctional Peace Officers Association v. Schwarzengggcr etal

* Please check the applicable box:

[ There are no interested entities or persons to list in this Certificate per California Rules of .
Court, rule 8.208(d)(3).

[7] Interested entities or persons are listed below:

Name of Interested Entity. or Person ' Nature of Interest

1.
See atiached
5 —

Please attach additional sheets with Entity or Person information if necessary. -

; . A A' /‘_—\
Siénaturc of Attorney/Pafty Submitting Form

Printed Name: David W. Tyra
Address: Kronick Moskovitz Tiedemann & Girard

400 Capitol Mall, 27th Floor, Sacramento, CA 95814
State Bar No: 116218

Party Represented: Appellants

IF SUBMITTED AS A STAND-ALONE DOCUMENT, SUBMIT A SEPARATE PROOF OF SERVICE
ON ALL PARTIES WITH YOUR CERTIFICATE.,




Attachment to Certificate of Interested Entiﬁes or Persons

Full Name of Interested Entity or Person Nature of Interest
California Attorneys, Administrative Law Petitioner in related case filed in Alameda
Judges and Hearing Officers in State County Superior Court

Employment

Carrie Lopez, Director of the Department of
Consumer Affairs

Respondeht in related case filed in Alameda
County Superior Court

Cindy Ehnes, Director of the Department of

| Respondent in related case filed in Alameda

Managed Health Care County Superior Court

Pavid Maxwell-Jolly, Director of the Respondent in related case filed in Alameda

Department of Social Services ] County Superior Court

Kimberly Belshe, Director of the Department | Respondent in related case filed in Alameda
- | -of Public Health County Superior Court

Service Employees Tnternational Union, Local

Petitioner in related case filed in Alamcda

1000 County Superior Court
Steve Poizner, Insurance Commissioner of the | Respondent in related case filed in Alameda
State of California County Superior Court

Tony Sauer, Director of the Department of
Rehabilitation

Respondent in related case filed in Alameda

| County Superior Court

Union of American Physicians and Dentists

Petitioner in related case filed in Alameda
County Superior Court

Yvonne Walker

I Petitioner in related case filed in Alameda

931630.1

' County Superior Court




PETITION..

TABLE OF CONTENTS

Page
TABLE OF AUTHORITIES ....ccvvvsmverseeessessesomsessessessssessssessessesessesssasens iii
INTRODUCTION .......cccun.. J— eerereneee e st st et dm et sae e ns J— 1
.......................................................................................... N
STATEMENT OF THE CASE......ococnnnmmsisscssssinmsiosssensens . 10
Statement of FaCES 1o cerrereeesserserssesseesresssees PP 10
1. The Executive Orders Dn:ectmg Furloughs of
State Employees............ O 10
Furlough Usage by Bargaining Unit 6 Members....c.......-.. L1
1. Furlough Usage by CDCR Employees.......cccureeenne 11
2. Furlough Usage by Department of Mental
Health EMPloyees . .oeccviecvecceeeeieeeennnene crereeereens 12 -
Procedural HiStOrY ......ccocevimmurinnssismessessensnesiesonesssssnsnns 12
Controller John Chiang’s Announcement of Intent to
End Self—Dn'ected Furloughs ....c.cocimcnivsccniscinnnnninns 14
ARGUMENT ...t sesrananse SR v 13
Standard for Writ of Supersedeas.......ouinnrncnneinninennanes 15

The Court Should Issue a Temporary Stay Pending
Determination of the Present Writ Because the Threat
By the Controller to Violate the Automatic Stay is

A Writ of Supersedeas Is the Proper Procedure to
Enforce the Automatic Stay of the Writ of Mandate in
this Case Because a Timely Appeal Has Been

S Perfected ..ot 18
1. The Appeal of the Writ of Mandate Was
TIMEIY. e oe 18

2. A Writ of Supersedeas Should Issue to Prevent
the State Controller’s Threatened Violation of

the AOmMAtIC SAY ..cvoveeeeeciririinssssesiness s 22
- Respondents Will Suffer Irrcparable Hari if the Wnt
of Supersedeas Does NOt ISSUE .....ccueueerrrerrernesmreinearersessnss 23




. TABLE OF CONTENTS

(continned)
~ Page
E.  There Is a Likelihood that this Appeal Will Succeed
Because it Raises Substantial Questions of Probable
Error by the Trial COurt. ... vemmeermnsiscsnnssicmsccseascennens 28

N. CONCLUSION......... oo eeeeiressestesmeaeaessesaesss aesaees 31




TABLE OF AUTHORITIES
(coutinued) '
Page

STATE CASES
County of San Diego v State of California (2008) 164 Cal. App. 4th 580 ..29

Deepwell Homeowner's Protective Association v. City Council of the

City of

Palm Springs (1965) 239 Cal. App. 24 63 ..ouveeereererrererereersresens 15,17,24
_Fez‘nb‘erg v. One Doe Company (1939)14 Cal. 2d 24 ......corcrevnnnn. 16,23
Gallardo v. Specialty Restéurants Corporation (2600).

84 Cal. App. 4th 463 ....... S 15, 18,22
deworth v. City of Oakland (1982) 129 Cal. App.3d 723..........c........ 16,22
In re Christy L. (1986) 187 Cal. App. 3d 753 ............................ 15,19
Inre Dabney ’s Estate (1951) 37 Cal. 2d 4_02 ......... ceasesnsmsanesereneensare 16, 18,23
Marriage of Battenburg (1994) 28 Cal. App. 4th 1338....ccivrinennnne. 19,21

Mills v, County of Trinity (1979) 98 Cal. APP. 33 859 e 17
Morehart v. County of Santa Barbara (1994) 7 Cal. 4th 725................ 20,21
Nielsen v. Stumbos (1990) 226 Cal. App. 3d 301 ..c.cvrvvevinvriveiniirenenns 15,22

West Coast Home Improvement Company v. Contractor’s State
License Board of Department Professional and Vocational

Standards (1945) 68 Cal. ADP. 20 |« 17
STATE STATUTES

Cal. Const. Art. TV, § 10(f) e e | e 3,10

California Rules of Court 8.104(eX2)umrrcrrnrememriereerreceesensimsessssnssenensssens 19-21

911634.1 . . - it -




' TABLE OF AUTHORITIES -

(continued) .
' Page
California Rules of Court B.L12(C) coverrnsrsssssssnssmnss s S 18
California Rules of Court 8.116........... ettt R 18
" Code of Civ. Proc. § 916....ereerreoveereeeen T e 16,22
Code of Civ. Proc, X T, 15
GOV. Code § 3517.8 o - .......... 30
1 Gov. Code § 19826(b) e I T 6, 13
Gov. Code § 19849 ......... e eeet e eeee s s s s sees s eeseees e e b eten e 28
GOV, Code § 19851 weiooeeee e et 28
LABOL COE § 212 nomrrrreeerreeresessreeersessneeneens R oveeneeesieeesins 5, 6, 13
LabOr COGE § 223 oo S, 56,13
LADOE COGE § 233 oo A 30
LADOT COE § 1171 evtonrerereremerrecsssireeesseeereneseessseseenessesesesssessessesoes 5,6,13

931654.1 v~




. INTRODUCTION

‘The present appeal is faken from a final ruling of the Alameda
Couﬁiy Superior Court issued December 17, 2009 directing the issuance of |
a writ of mandate and judgment in this case, and from a writ of mandate
entered by that same court on December 30, 2009,‘ﬁoldiﬁg that the State of -
California may no longer utilize self-directed furloughs fér employees in
 State Bargaining Unit 6 represented by the-Cali'fornia Correctionat Peéc_e:

Officers Association (“CCPOA”).

| On December 31, 2009, ‘Governor Arnold Schwarzenegger, the
Depa.ftment of Pérs_‘onnel Administration, the Department of Corrections
and Rehabilitation, the Department of Mental Health, and the Department
of Juvenile Justice — Defendants and Respondents in the trial court and
Appellants and Petitioners before this Court — filed their timely notice of
api:eal with iespect to the ﬁ‘ial court’s decisions. The timely appeal from
the trial court’s final ruling and writ of mandate aﬁ‘ecﬁed an automatic stay
of that ruling and writ. On January 12, 2009, the Ofﬁce of the State
Controller, a party to this action, indicated its intent to ignore that stay and
to cease acknowledging self-directed furloughs of BU 6 employees in the
payroll it issues for such employees, thereby effectively eliminating the
.self-directéd furlough program for BU 6 emplojrees altogether. As a result
“of the threatened violation of the automatic stay, this Court should grant
supersedeagrelief. This Court should grant the requested relief to preservc—

-1-
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the status quo pending appeal and in a “corrective .capacity” 1o prevent the
threatened Violéticn of the automatic stay b}lr the Controller. Because the
appeal -in thls ¢ase resulted in an automatic stay, supersedeas relief can-
issue ﬁeré without this Coﬁrt undertaking an exammatlon and balancmg of
the relative equities of the parties’ pdsitions. |
EVen if this Court determines that it should weigh those relative
equities; hGWe{rer, tﬁg‘: requested ‘superse&eas relief should be grénted. “The
petition submitted to this Court, along with the suppofting evideiice,
demonstratés ﬁe State will suffer irreparable harm if the Controller is
permitted to violate the autématic stay. Furthermore, thére is a likelihood
that the present. appeal will l;e successful in that it raises substantial
questions of prdbable_error by the trial court. For all of these re&so’ns,
Governor Arnold Schwarzenggger, the Dei)artment of | Personnel
_Admjnistration,‘ the Department of Coﬁections and Rehabilitation, the
Department of Mental Health, and the Department of Juveﬁile Justice
respectfully submit that the requested writ of supersedeas be granted.
PETITION
1. A Final Order Granting Writ of Mandate and directing the
preparation and entry of final judgménf in this action was issued by the
 Honorable Frank Roesch of the Alameda County Superior Court on
December 17, 2009. (A copy of this Order is attached to this petition and

incorporated herein as Exhibit A.)
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2. A Writ of:Maﬁdate Wés entered By the Alameda County Superior
Court bi_rl' D'e'i:embcr 30, 2009. (A copy Vof the Writ of Mandate Jis atfacﬁed
to this peitior and incorporated herein as Exhibit B.)

3. Governor Amold Z'Schwarzenegger, the California Depﬁrtmcnt of -
Personnel Administration, the California Department of Correcﬁons and
 Rehabilitation, the California Department of Mental Health, and the
California Dcpamneﬂt of iuvehile Justice, R_espﬂndeﬁfs_ i the tnal court
{(hereinafter, referfed to collectively as “the State partiesi’), filed a Notice of
Appeal from the trial court’s Final Order granting the Writ of Mandate and
directing the prei)araﬁon and entry of final judgment in this action on
December 31, 2009. (A copy ot; the Notice of Appeal is attéched fo thzs
petition and incorporated herein as Exhibit C.) | ..

4 | On December 1, 2008, Governor Amold Schwarzenegger issued a
Fiscal Emergency Proclamation pursuant to his authority under Cal. Const.
Art. IV, § 10(#). In his Fiscal Emergency Proclamation, the Governor
declared the nature of the fiscal emergéncy “toA be the projected budget
imbalance and insufficient cash reserves for Fiscal Year 2008-2009 and the
,projacted insufficient cash reserves and pofcntial budgetary and cash deficit
in Fiscal Year 2009-2010 which are anticipéted to result from the
dramatically lower than estimated General Fund revenues in Fiscal Year
2008-2009." (A copy of the December 1, 2008 Fiscal Emergency
Proclamation is attached to this petition and is incorporaied herein as

-3-
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- ExhibitD. ) |
4.  On December 19, 2008, Governor Amold-échwarzeﬂégfge‘f issued
Executive Order S-16-08 which directed the implementation of a two-day a
month furlough for all state employees commencing in Febrﬁai'y— 2009 and
' Vending in Iﬁne 201.0. (A cbpy of the December 1_9,'20'08 Executivé- Order
S-lé-OS fs attached to this petition and is incprp.orat_c:d herein'.as Ex}ﬁﬁit E)
5. On July 1, 2009, as a result of conﬁmxéd ' bu&gcta‘ry and. cash
shortfalls, the Governor issued Executifc Order S-13-09, directing a third
furlough day forr state empioyees, “regardless of ﬁmdiﬁg source.” . (A copy.
of the July 1, 2009 Executive Order S—13-09 is' attached to this peﬁtion and_
is incorporated herein as Exhibit F)
6. Also on July 1, 2009, the Governor issued a FiScal Emergéﬁcy
Proclamation. (A copy of the July 1; 2009 Fiscal Emergency Proclamation
is attachcd to this petition and incorporated herein as Ex}ﬁbit G.) In the
July 1, 2009 Fiscal Emergency Prdclamation, the Governor noted that “the
Legislative Analyst | predicted that the Governor’s May Revision reven};er
. prbjections may prove -overly optimistic, and instead, projectéd that the
“drop in revenues will be at least $3 billion worse than projected putting the
size of the state’s shbrtfal_l at more than $24 bﬁlion for fiscal years 2008-09
and 2009-10.” (Jd)
7. On March 16, 2009, CCPOA éommenced_ the present action and
filed a verified p;etitibn of writ of mandate/prohjbitio'n and complaint for

-4-
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injunctive and declaratory 'reiiéf n | Alameda County Superior Court
challenging the ménnef- in which the furloughs ordered by Governor
Schwmzenégger_were, being applied to Vemployees in State Bargaining. Unit
6 (‘BU '6”}.' CCPOA alleged in its Petition that its m‘emhe;s_ were bei‘ng'
subjréé‘ted to self-directed 'furioughs by which jempioﬁ*e‘_esf who were imabla :
.to take furlough 'da_y.s- during the pay period' in which their .cox-n'pensation-l
was reduced would be allowed to accumulate furlough credits that could Be
utzhzed to take dayé off work through June 30 2012. CCPOA alleged that
se_lf-directed ﬁuloughs _constitute Aan illegal salary reductioﬁ under
California Government Code section 19826(b)7.‘ The Petition further alleged
- that the self-directed furlough program violates Labor Code sections 212,
i 223; and 1171. |
| 8. Given that the Final Order from tﬁe Alameda County Superior Court
was an order granting writ of mandate, the writ of mandate is autbmatically
stayed upon ?erfection of the appeal. |
9, Controlier of the State of California, John Chiang, has announced his
intention to violate the automatic stay and enforce the writ of mandate by
ceasing to acknowledge self-directed furloughs of BU 6 employees in the =
payroll it issues for such employeés, thereby reffectively eliminating the
self-directed furlough program for BU 6 employees altogether. (See |
Exhibit H. See also, Declaration of Julie Chapman, which is attached as

Exhibit 1)
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10. Issﬁahce- of -the writ of supersedeas is ‘necessary-to -enforce the
éutomatic-stay, of the grant of writ of mandﬁt‘e pending appeal.
11.  The appeal is based on the following grounds

a. The self- dlrected furlough program does not constxtute an. :

illegal salary reduction under California _Government Code section
19826(13..). |

| b. - Tﬁe self-directed furlough program does not violate any of

the provisions of Califomia‘Labor Code sections 212, 223, and 1171.

c. The'w;it of mandate interferes w1th the eﬁerci’se of discretion
on rﬁatters within the e;xecutive branch’s core function and, as such, should
~ not have issued.

'd.  CCPOA failed to present sufficient eviden;:e in the trial court
to establish a ministerial duty that would have allowed the trial court to
issue a writ of mandate.

¢.  The trial court erred w1th respect to the relief it granted
CCPOA.

12. Both California Department of Corrections and Reha;bilitaﬁon
(“CDCR™) and ‘the Department of Mental Health (“DMH”) will suffer
m‘epm*able harm 1f the automatic sfay is wolated becausc both
organizations have 24-hour institutions and therefore cannot close
completely on “furlough Fﬁdays.” (See Declaration Vof Scottr Keman;
which is attached as Exﬁbit J, and Declaration of Stanley Bajorin, whi_ch is

-6-
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.rattaéhed as Exhibit K.) . -

.13, Both CDCR and DMH wﬂl suffer meparablc harm 1f the stay does

not issue because both CDCR and DMI—I will be unable to prowde enough

“staff for vital programs Iy | |
14. If CDCR and DMH are prevented from usmg the self-directed
ﬁn'lough program dunng the pendency of the appeal, both orgamzanons |
will suffer severe budget deﬁmencles that wﬂl cause lrreparable harm. (See )
Declaration of David Lewis, Exhibit L. )

- 15, In addition, 1f CDCR and DN.{H‘ are not permitted to continue using
self-directed furloughs during the pendency of this appeal, thé staff and
inmates at correctional instimﬁons throughout the State will be put at risk

due to inadequate staffing. The inadequate staffing at these institutions also .
will create safety risks to the genéral public. ‘(Setla Declaration of Sédtt
Kernan, Exhibit ] and Declaration of Stanley Bajorin, Exhibit K.} |

REQUEST FOR WRIT OF SUPERSEDEAS TO ENFORCE
AUTOMATIC STAY

WHEREFORE, ARNOLD SCHWARZENEGGER, as Governor of the
State of California; CALIFORNIA DEPARTMENT OF PERSONNEL
ADMINISTRATION; ~ CALIFORNIA ~ DEPARTMENT  OF
CORRECTIONS  AND REHABILITATION; CALIFORNIA
DEPARTMENT OF MENTAL HEALTH; CALIFORNIA

DEPARTMENT OF JUVENILE JUSTICE pray that this Court issue a writ
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of 'superéédeas or other aﬁprépriate. stay of the Final Orde:%r and Wnt of
Mandate,renforcing the autbfnaﬁc stay and barring further éﬁfércemént of
.th'e grant of writ of mandate, pending the determination of this appeal.
REQUEST FOR TEMPORARY STAY
'ARNOLD SCHWARZENEGGER, as Govemnior of the State of
California; CALIFORNIA DEPARTMENT OF - PERSONNELL
ADMINISTRAT{ON - CALIFORNIA | DEPARMNT - OF
CORRECTIONS  AND | REHABILITATION; CALIFORNIA
DEPARTMENT OF MENTAL HEALTH; and CALIFORNIA
DEPARTMENT 'OF JUVENILE JﬁSTICE further pray that this Court
grant a temporary stay of the Writ of Mandate_ pending determination of
this petition.r ‘ | |
Dated: Jahuary 13,2010

| KRONICK, MOSKOVITZ, TIEDEMANN &
GIRARD

A Prg J nachrauon

B
~ ¢ " David W. Tyra,
Attorneys for Déendants/Appellants
ARNOLD SCHWARZENEGGER, as
Governor of the State of California;
DEPARTMENT OF PERSONNEL
ADMINISTRATION; CALIFORNIA
DEPARTMENT OF CORRECTIONS AND
REHABILITATION; CALIFORNIA
DEPARTMENT OF MENTAL HEALTH;
CALIFORNIA DEPARTMENT OF
JUVENILE JUSTICE
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VERIFICATION

I, Fulie Chapman, dectare as follows:
| 1 am the Chief Deputy Director of the Department of Personnel
-Administration, b]_ze -of the Respondents in this appeal. 1 ﬁave read the
fo_regéing Petition for Writ of Supersedeas and Request for Temporary
Stay and know ité contents. The -fac‘ts alleged in the Petition are within
my own knowledge and I know those facts to be true.
I declare under penalty of perjury under the laws of the Stat_e of
California ihai the foregoing is true gnd correct and that this
Vériﬁcatibn was executed on Jaﬁuary 12, 2009 at.r Sacramento,

California.
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MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT
“OF PETITION FOR WRIT OF SUPERSEDEAS AND REQUEST
- FOR TEMPORARY STAY

L
STATEBIENT OF THE CASE :
A.  Statement of Facts,

1, - The Executive Orders Dlrectlmr Fnrlﬂnghs of State
Emgloyees

On December 19, 2008, Gavemor Schwarzenegger 1ssued Execuhve
Otder S-16-08 directing the mplementanon of a two—day a month ﬁlrlough‘
plan for all state employeﬂs commencmg in February 2009 and eﬂdmg in
Ilme 2010. (Exhibit B) The issuance of this Executive Order was
preceded by a Fiscal Emergéncy Pfoclamation issued by the Governor on
December 1,72008 pursuant to his authority under Cal. Const. Art. IV, §
10(f). (Exhibit D.) In his Fiscal Emergency Proclamation, the Govemof
declared the nature of the fiscal emer‘généy “to.be the projeéted' budget
imbalance and insﬁﬁcient cash reserves for Fiscal Year 2008«2009 aﬁd the
projected insufficient cash reserves and potential budgetary and cash de‘ﬁcit
in Fiscal Year 2009-2010 which are anticipated to result from the
dramatically lower than estimated General Fund revenues m Fiscal Year
2008-2009.” (Exhibit D. ) In Executive Order S-16-08, the Governor
 reiterated the fact that absent immediate action, the State would run out of
cash in February of 2009 and would not be able to meet its rhandatory

obligations. (Exhibit E.)

e -10-
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On July 1 2009, as a result of contmued budgetary and cash
shortfalls the Governor issued Executwe Order S-13- 09 directing a thmi' '
ﬁn‘lough day for state employees, “regardless of ﬁmdmg sourcé.” (Exhibit
F) On that same date, the -At}overr-iér also issued a 'Fiscél'Emerg-eﬁCy
Proclamation. (Exhibit G) In the Tuly 1, 2009 Fiscal Emergency
}l’rolgiam'ation, the Governor noted that “the Legislative A’ﬁalyst’ predicted
that the Governor’s M&i RéVision revenue projections may p‘réve oveﬂ& '
optimistic, and instead, projected that the drop in revenues will be at least
$;3 billion worse than projected putting the size of the state’s shoﬂfaﬁ at
'-mcre than $24 billion for fiscal fcars 2008-09 and 2009-10." (Id.) The
Governor further noted that “the State Controller has determined that the
- ,Statg_’s $2.8 billion cash shortage in July 2009 will grow to $6.5 billion in
September, and a double-digit freefall after September.” (/)

B.  Furlough Usage by Bargaining Unit 6 Members.
L Furlough Usage by CDCR Employees.

The State of California Department of Corrections and
Rehabiiitation (“CDCR™) employs approximately 35,000 e\mployees.who
are represented by CCPOA in bargaining unit 6.(“BU6”). A large number
of BU6 employees are enﬁployed at adult correctional facilities and juvenile
detention centers throughout the State. (See Exhibit J, Declaration of Scott
Kernan, at § 3.) CDCR operates 33 adult correctional facilities and 7

juvenile detention centers. CDCR also employs BU6 members who do not
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work . pnmanly w1th1n correctlonal faclhues These BU6 members are -

employed thhm CDCR’S Dmswn of Aduit Parole Oparahons or w1th1n' .
CDCR’s admnustratxon or headquarters. (Id.)

In 'féSponse to the Govemor’s Executive Orders, CDCR
N unplemented a furlough program whlch placed CDCR BU6 member staff .
on a “self dlrected” farlough program (Exhlbl‘t J Kernan Declaratxon 9
5) CDCR BU6 staﬁ‘ who are in the current “self dn‘ected” ﬁn‘lough-'
' pmgram are cncouraged fo: take their ﬁlrlough hours off wrthm the month
However, if certain. mdlwduals are unable to use their hours within the
month, they are permitted to accumulate furlough leave credits to be used a;t
a future date. (Id )

2. Furlough Usage by Department of Mental Health
Employees.

The State of California Departmerit of Mental Health (“DMH”)
‘employs approximately 11,006 individuals, the majority of whom work in
24-hour inétitutions', and some of whom work in adult correctional
institutions and are repr_esented by CCPOA in BUé. (Exhibit K,
Declaration of Stanley Bajorin, 44 2, 4) DMH also instituted a self:
directed furlough érogram for DMH BU6é employees who maintain

necessary patient services, security and health and safety functions. (Id, §

4.)
C. Procedural Historv

On March 16, 2009, CCPOA filed a verified petition of writ of
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mandate/prohlbmon and’ complamt for m_lunctlve and deciaratory telief in
* Alameda County Supenor Court CCPOA challenged the manner in which -
the furloughs ordered by Governor Schwarzenegger were being ap‘phed to
emi}iéyékﬁ in Staté. Bargainiﬁg' Unit 6 (“BU 6™). CCPOA a,l}eg‘éd- in its
Petition that its mcmbers were bcmg sub_] ected to self-directed ﬁu'ioughs by
which employees who were unable to take ﬁn‘lough days durlng the pay.
period in which 'theu' .compensaﬁon ‘was reduced would be allowed to
accumulate furlough credits that could be utilized to take days off work
through June 30 2012. CCPOA alleged that sclf-directed furloughs
constituted an illegal salary reduction under California Gove‘ﬁiment Code
section 19826(b). The Petition further alleged that - the .sélf-dirécte.d
furlough program violated Labor Code sections 212,223, and 1.177'1‘

| On November 16, 2009, the Alameda Cout_lty Superior Court held a
hearing on fhe metits on CCPOA’s request for mandamus relief. On
December 17, 2009, Judge Roesch issued a Final Order granting the
CCPOA’§ petition for writ of mandate‘ and directing the preparation of a
final judgment in thisl action. (Exhibit A.) On December 30, 2009, the
Alameda County S.uperior Court executed the writ of mandate ﬁrepared by
CCPOA pursuant to the trial court’s direction in its December 17, 2009
final order. (Exhibit B.) (CCPOA has yet to prepare the final judgment
form it was directed by the trial court to prepaie.) On'Dccembe-r 31, 2009-,-
Respondents filed a Notice of Appeal; (Exhibit C.) Appeﬂants included in
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their Notice of Appeal a notice that the writ of mandate was aﬁtomatically
stayed on appeal based on the ﬁnai' order from the Alameda County -

Superior Court grantmg the writ of mandate.

" D.  Controller John Chiang’s Announcement of Inient to End Self-
Directed: Furloug_];_ .

On January 11, 2010, the Department of Personnel Administration

was informed by the State Controller’s Office that it intended to cease self-
dir@ctéd fﬁrloughs for CDCR elﬁployees “in Bargammg ‘Unit 6 and

7 correctional sérg’e_:ahts and lieutenants by eliminating the- negaﬁv'e .Vpay
differential associated w1th the furlough. (Exhibit I; Declaration of Jﬁﬁe
Chapman [hereinaﬁer “Chapman Declaration,” at -4.) - The Controller’s
Office stated that it believed that Judge Roesch’s grant of writ of mandate
was an -interlc;cutorf order, and as such, any appeal was prématme._
(Exhibit J, at § 5.) On }anuary. 11, 2010, the Department of Personnel
Administration ;en't the State Controller a letter acivising the State
Controlier to cease and desist from any actions eliminating self-directed
~ furloughs or the negative pay differential. (Exhibit I, at § 6 and Exhibit A
the;ete.) On January 12, 2010, Richard Chivaro, counse! for the State
Controller, wrote a letter to the Department of Personnel Administration
stating that it was the belief of the State Controllér’s Office that the writ of
mandate issued by th’é Alameda County Superior Court immediately

eliminated the negative pay differential and the self-directed furloughs.
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(EXhiﬁit I at g7 and Exhibit B thereto.) The State Controﬁer’s- office

' reitérated-its pos‘ition-that ‘the writ of mandate issued by Judgé Roesch is an

interibcuto'ry orde;' aﬁd, as sucﬁ; not aﬁpealqble. | |
n

ARGUMENT
A. Standard for Writ of Superéedeagz

The apﬁe]late court has the authority to stay a judgment duringthe

pendency of appeal byi Issumg a writ of supersedeas (Code of CIV Proc

- §923; Inre Ckrzsly L. (1986) 187 Cal.App.3d 753, 759) A writ of

supersedeas is an extraordinary writ used to “protect the appellate court’s
jurisdiction,” during the pendency of tﬁe appeal. (Nuckolls v. Bank of
California, National Associéﬁon (1936) 7 Cal.2d 574, 578.) A petition for
writ of 3upersedéas should be granted when “to dény a stay would depﬁve
the appellant of the benefit of a reversal of the judgment agamst him.”
(Deepwell Homeowner’s Protective Association v. City Council of thé City
of Paim Springs (1965) 239 Cal.App.2d 63, 66.)

Supersedeas “is the appropriate remedy when it appears that a party
is refusing to ackmnowledge the applicability of statutory provisions
‘automatically’ staying a judgment while an appeal is being pursued.”
(Gallardo v. Sjecz'alty Restaurants Corporation (2000) 84 Cal. App.4th 463,
467, quoting Nielsen v. Sumbos (1990) 226 Cal.App3d 301, 303) “Ttis
also established law that even where an appeal effecis a statutory stay, the
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writ of supersgdea:é will iséué ' ‘inr a corrective Caﬁacity’- in case of a

violation or threatened violation of such s_i_éiy.” (In re Dabney’s Estate

- (1951) 37 Cal2d 402, 408.) Furthermore, the coﬁrt 1n In‘ re Daé_;ney."s ,
Esta_re; S@m, 37 Cal.2d at 408, quotiﬁg'Feirzberg v. One Doe Co. (1939)-

14 Cal.2d 24, 29, stated that in & writ of supersedoas petition to enfﬁfc_é an

automatic stay, “this céurt Wiﬂ not .ba_lance 61‘ ﬁeigﬁ the arg{imeﬁts with

reference to the possiblé_ irreparaﬁle injufy'i_o the 'aﬁpeﬁanté Qf r'espén'.dén’ss.‘ '
as wbu‘ldbé necessary if the question of the issuéﬁée Qf tile writ Was solely
a méttér of our discretion.” In this case, the appeal taken from the trial
court’s final order issuing a writ of mandate and directinglpreparaﬁon of a
final judgment in this case results in an automﬁtic stay of the trial court’s
final order and ﬁrit. '(Code of Civ. Proc: § 9-16';- 'Hé)worth v. City of
Oakland (1982) 129 Cal.App.S’d 723, 727.) Thus, the writ of supersedeas
should issue m tlns case to prevent the threatened violation of -that
antomatic stay by the State Controﬂer, who is a party to this actioﬁ.

‘Even if this were not a case in which the perfécting of the appeél
resulted in an automatic stay and, thus, the issnance of the réque_sted wﬁ of
supersedeas was a matter of this Court’s exercise of discretién, the writ of
supersedeas should so issue. In order for a writ of supersedeas to be
granted when the issuanc;: Qf the writ is a matter within the Court of
Appeal’-s discretion, the Wnt shaﬁid issue when 7_ the petiﬁ'oner )
demoﬁs&ates a likelihood of success on éﬁpeal by raising substantial
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quesﬁons of prbbél:)l_e error by the trial court and @) sh;)ws that ﬁhe' balance

of the-équiﬁes weighs in favor.of ‘_granting the re(juést_ed- wnt | (Deepwell
Horﬁeowner s Protective As&dciaﬁmé, supra, 239 .Cal.App.Zd at‘7765-6.7;
Wesf Coast Home Improvement Company v. Contractot’s State Liceﬁse
Board of _Department_-Prbfés.sional'and Vocational Sfandards (1945) 68
Cal.App2d 1, 6; Mfgzs v. County of Trinity (1979) 98 Cal.App.3d 859, 861;
Nuck;alls v. Bank of California, National Association, supra, 7 -Cal.id 574,
578.) A writ of supersedeas may issue if the péﬁtioner, demonstfates it will
suffer irreparable mJury if the writ of Supersedéas is not granted. (Mills v.
Countjz- of Trinity, sypra, 98 Cal.App.3d 859, 861; Deepwell Homeowner’s
Protectivé A.s's.ociatic}n v. City Councill of the Cz'ty of Palm Springs, supra,
239 'Cai.App.Zd 63, 66.) Speciﬁc_ally, supersedeas writs avoid s:ituaﬁons N
where the result df a judgment taking effect during the pendency‘ of the
appeal would result in a “denial of the appellant’s right if his appeal were
successful.” (Deepwell Homeowner’s Protective Association, supra, 239
Cal;App.ZZd at 66.5 |

B.  The Court Should Issue a2 Temporary Stay Pending -.
Determination of the Present Writ Because the Threat By the
Controller to Violate the Automatic Stay is Imminent.

- As discussed above, the threat by the State Controller to violate the
stay is imminent and as such, this Court should issue a tempofary stay,
staying any enforcement of the final order by the Alameda County Superior

Court pending the determination of the present- pétition for writ of
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supel.*sedeas.' ﬁnder Califoinia Rules of Court 8.112((.:}' eed 8.116, ﬂlis
Court is authorized to grant a teezporary stay of any enforcement of the writ
of mandate peﬁding determination on the writ ef suﬁersedeae. State
Controller Chlang intends to mnnedzately enforce the writ of mandate,
1gnormg the automatic sfay, and, as such, a temporary stay is necessary to
“ preserve the State partles nghts on appeal (Ex]nblt L Declarahon of Juhe
Chapman, 9 7 and Exhibit B thereto.)

C. AWritofSa ersedeas I the Proper Procedure to Enforce the
Antomatic Stay of the Writ of Mandate in this Case Because a
Timely Appeai Has Been Perfected.

As discussed aboiie, supersedeas is; an"ap‘prepriate' remedy to enforce

an automatic stay when a party th"rea_tens to violate or violates the stay.

(Gallardo v. Specialty Restawrants Corporation (2000) 84 Cal.App.4th 463,
467; In re Dabney’s Estate (1951)37 Cal.2d 402, 408.) In this case, the
State parties seek the requested writ of supersedeas te prevent the State
Controlier from violating the automatic stay created by the perfection of a
timely appeal.

1. The Appeal of the Writ of Mandate Was Timely.

The Controller has taken the erroneous position that in is not
obligated to abide by the automatic stay of the frial court’s final ruling and
the writ of Vma:ndate it issued because the present appeai is premature and
not from a final judgment in this case. (See Exhibit H and 1.} Contrary to
the Controller’s position, however, a writ of supersedeas is appropriate
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' because a timely appeal from the Judgment in thls case is pendmg (In re
ChrzstyL (1986) 187 Cal.App. 3¢ 753 759.) o

T’he State parties filed a Notice of Appeal w1th the Alameda County' 7
Suj;enor Court on December 31, 2009. The .appea.l was taken from !_:he trial
court’s final order, which granted the writ of mandate and directed the
preparation of a final judgment in the case, entered by the trial court on

. December 17, 2009, as ﬁéll as the writ of mandafé entered by the trial court

on December 30, 2009. (Exhibit C) As stat'ed in the Notice of Appeal,
: these two documents taken together constitute a ﬁnal adjudlcauon of the
rights and mterests of the partles in this action. As such Respondents and
Defendants named above bronght a timely appeal. Despite the fact that
final judgment has yet to be rendered or entered in this action, an appeal
- may be taken from the aforementioned oider and writ in that i‘hey constitute
T a statenfént made by the trial court of its ruliﬁg in this matter made prior to
the rendition and eniry of judgment. (See CRC 8.104(e)}(2); Marriage of
Battenburg (1994) 28 Cal. App.4th 1338, 1341.)

CRC 8.104(e)(2) provides as fol]oﬁs, “The reviewin_g court may-
treat a notice of appeal filed after the superior court has announced its
iﬁtended tuiing, but before it has -rendered judgment, as filed immediately
after enfry of judgment.” This case falls precisely within the situation
addressed by this rule. The Alameda County Supérior Court has articilated
its final decision but there has been no entry of final judgment. This is
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~ evidenced by the Alameda County Superior Court’s direction in its order -
for CCPbA to preparé the jﬁdgmer_xt. (ExhiBit A There is no reason fér :
- CCPOA to have failed to follow the explicit direction ﬁatthe trial court
| gave it to prepare the judgment. Therefore, unéer the prox?ision of
8.104(3)(2), tI:us court should exercise its discretion and consider the
present appeal to be timely given the significance of the issues of public
policy intrinsic to this case. |
The t;lmely appeal of the trial court’s ﬁnal order and writ effecﬁvely
rebuts any argument by the Cont:roller that a writ of supersedeas is not
appropriate because the appeal was premature. (Exhibit I; Chapman
Déciarati’on,i at 97 and Exhibit B thereto.) In taking his position that the
appeal in this case is premature and, thus, he may disre_éard the automatic
stay, the Controlier relies on Morehart v. Cb_unty of Santa Barbara (1’994) 7
Cal.4th 7 25., 743 —744.) However, thé Controller misinterprets the holding
in Morehart. In Morehari, the court merely aclmoﬁledged “that an appeal |
canﬁot‘ be taken ﬁ'om a judgment that fails to complete the disposition of all
the causes of action between the parties even if the causes of action
disi:os¢d of by the judgment have been ordered to Be tried separately or
may be characterized as ‘separate and independent’ from those remaining.”
(Id., at 743.) Tn the Morehart case, a coinplaint was filed alleging five
separate causes of action and the first, fourth and fifth causes of action were

tried separately from the second and third causes of action. (/d, at 73'5.)
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| The trial court filed a judgmént on the first, fourth and ﬁﬁh':'ca_ﬁses of a;f.ﬁo:i 1
but not fhé second anci third. (J4) Therefore, the trial court judg:irléntrin& N
Moreharr expressly did not dispose of all causes bf action bétwéen the
parh% (Id) C;:mveréely, the order issued by the trial court in this action
explicitly disposed ofall of the cau_ses' of ac_tioﬁ between the parties. In
fact, the order g}anﬁng' the writ of man&a'tet issued 'By th’e_ tﬁal ‘couft_'
speciﬁéally dlrects CCP_OA, as Pe‘titionérs; to preﬁére ' a- form ofﬁnal
judgrnent The trial éourt’s direction to prepare a ﬁﬁal Judgment evidences
its | intent tﬁat its order dispose of aIIV causes of action in this case.
Therefore, because Morehart Vis‘.ent:irély distinguishable, the ContrbHer’s-
réliéﬁce on Morehart is misplaced énd irrelevant.

CCPOA has yet to explain why it has not complied with the trial
coprt’s direction to prepare a judgment fomi in this action. As of the date
of the filing of the notice of .appeal aﬁd‘the filing Vof this petition for writ of
supersedas, CCPOA has not prepared or lodged with the trial court the form
of judgment it was directed to prei:‘ai‘e. The fact that CCPOA has not
coinplicd with the trial court’s &ecﬁon to prepare the final judgment,
however, does not reﬂder this appeal untimely. As noted, an appeal may be
taken from the aforementioned order and .writ in that they constitute a
statement made iay the trial court of its ruling in this matter made pridr to
the rendition and entry of judgment. (See CRC 8.104(e)(2); Marrfage of
Battenburg (1994) 28 Cal. App.4th 1338, 1341.) |
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2. A Writ of Supersedeas Should Issue to Prevent the State
A Contr’oiler’s Threatened Vio tmn of the Automatic Stay. -

The ﬁhng of the timely Notice of Appeal in this action automatmally
stayed eﬁfercement of the writ of mandate during the pendency of the
appeal (Code of CIV Proc § 916 Hayworth V. Czly of Oakfand (1982)
- 129 Cal. App 3d 723 721.) As the appeal stayed the writ of mandate any
action by Controller Chiaﬁg to implement the writ of mandate is in direct
violaﬁon of the stay perfected by the Notice of Appeal. As su_ch, a writ of
sﬁpersedeas shiould issue to enforce the stay againstControilﬁr Chiang.

As noted above, supersedeas “is tﬁe’ appropﬁatg fémédy Wheil it
appears that a party is refusing to acknowledge the applicability of statutory
provisions ,‘automaticaﬂy" staying a judgment while an éppeal is being
pursued.” {(Gallardo v. Specialty Restaurants Corporation (2000) 84
: ..Cal.AppAth 463, 467, quoting Nz’élseﬂ v. Stumbos (1990) 226 Cal.Apde
| 361, 303.) In this action,- by anﬁouncing his intention: to 'ceése recognizing.
self-directed furloughs in the manner in which payroll for BU 6 employees
is processed, the Controller has indicated his intention to implement the
provisions of the trial court’s final 'orc.!ei' and writ of mandate. The
Controller’s position, therefore, constitutes a refusal to abide by the
provisions of the automatic stay during the.pendencf of the appeal éf this
action. “It is established law that even Wherg an appeal effects a statutory

stay, the writ of supersedeas will issue ‘in a corrective capacity’ in case of a -
_ P
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violation or threatened' violation of such etay,’?f (In re Dabney’s Estate
(1951) 37 Cal2d 402, 408.) Controller Chiang’s anneuncemeet thet he
~intends - to cease self d:rected ﬁjﬂoughs for all BU6 employees is a
, threatened vmiatmn ef the stay and as such; thls court must 1ssue a wiit ef '
supersedeas o “eorrect” this threatened V‘lOlatlen |

| Furﬂlermore, since this writ of supersedeas will act to enfoeee' an
automatic stay, the court need not eﬁga‘ge in the balaneing ef the harms
between appellants and respondents as is required when the etay is within
fhe'disereﬁon of the_appellate" court. (In re Dabney ’S'Esta?é (1951) 37
Cal2d 402, 408; Feinberg v. One Doe Company (1939) 14 Cal.2d 24,29).
Therefore, the court need not engage in irreparable herm analysis aed the

- writ of supersedeas should issue.

'D.  Respondents Will Suffer Irreparable Harm if the Writ of -
Supersedeas Dees Not Issue,

However, even if this court determines that an irrepai*abie harm
analysis is necessary, a writ of supersedeas should issue in this case
because Responéeﬁts will be irreparably harmed if the automatic stay is not
enforced and Controller Chiang is permitted to eease self-directed
furloughs for BU6 employees and eliminate the neéaﬁve pay differentie}.
First, Respondents will be irreparably 'harmed if the automatic sﬁy is
violated because if the writ of mandate is reversed they will be required to

engage in costly and burdensome procedures and/or litigation to recoup any
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| overpayments made to empléyeeS' during the pendgﬁcy of th;- appeal_? to the

extent that they ére able to ﬁrecéup 'sa_id; overpayrménts‘ at all. ,-'-A writ of
.suﬁersedeas should iésﬁe w’here_: the result of a judg-meﬁt‘ téking _eﬁ'e_:ét
- during the pendency of the appeal would resuit in a ‘Fdenfal of the
appellant’s rlghts if his appeal were successfui i (Deepwell Homeowner s
: Protecnve Assoczatzon, supm 239 Cal.App. 2d- at 66) If thxs Court
| determines that the ﬁuai cpur-t erred mrlssumg-lts ruhng in ﬁus case, an’d .
thus reverses that ruling, the State will have lost the critical budge{séﬁngs
which led to the ﬁJrioﬁghing of state employees as the rééult of the
Controller’s refusal to abide by the automatic stay and the State will be left
mthout any ablhty to recover those lost savings.

Furthermore, the day-to—day functions and missions of the State’s
 correctional institutions will be irrei)arably hérmed if the judgment is
~ allowed to take effect during the pendency of the appeal. Thlls harm would
directly and -im-meéiately affect pubﬁé safety. Consistent with the relevant
_Executive Orders, CDCR has been furloughing its employees two days per
month, as- of F eb'rli_ary, 2009 and three Vdays per month as of July-,-éOOQ.
- However, thg mission and function of CDCR makes it irﬁpossible for
CDCR fo do regular Friday fwio’ughs like manyl other agencies. The
majority of C_DCR facilities are twenty-four facilities and cannot shut down
for three Fridays a mon_th. (Exhibit J, Declaration of Scott Kernan, at § 5.)

Therefore, CDCR hés been using the self-directed furlough program and
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ﬁzost employees 'aré able to take tﬁeir ﬁxlough days vnthm the tr;onti}. ' (Id)
‘Requiring CDCR to coase the use of the self-directed ﬁmoﬁgh pr-ogra:'cn will
pose a health and‘safety risk to CDCR staff, inmates of CDCR facilities and
the general public. (Id.;aty6.) |
I_f- eve'rjr institutibnal'gustodsr staff member of aCD_CR mstltutlon is
reql_li:cd;to take threé forlough days per ﬁ:ontﬁ-, 85 dally posté mﬁst b‘é held
vacant in every institution e.:*s.'rcry‘ day. (Id.,at97.) Thesé erﬁpty posts' will-
harm the mission and function of CDCR institutions. CDCR has many
| constiﬁxtional and statutory obligations that must be staffed, which include
_ constltutlonai levels of care for mmates, hberty interests and basic feedmg
‘and hyg1ene (Id,atq8 ) Therefore, dxscretmnary programs such as yard, |
dayroom, telephones, rec;reauonal library, visiting, self-help programming
and hobby craft will have to be shut down. (ld., at § 8.) The decrease in
programs will likely result in increased violence. Furthermor;:, the staff
reductions may result in CDCR’s inability Vto mef.;t mental health care
mandates for inmates. (Id, at§9.) The lack bf self-directed furlou_ghs
will also result in fewer staff members being able to respond to alarms and -
disturbances, fewer staff members to conduct security searches, and fess
tia;ining in institutional security for CDCR employeés; (d.,at§10-11) In
addition, reduced staffing will also ha\_re a significant adverse impact bn
CDCR’s. ability to meet court ordered time frames and mandates for the
parole department. (Id., at 12—15) |
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 The lack of srelf-directet-i furleughs méy EllSO intérfer_e with the ability

to complete investigations, hearings and case work which may result in the
irreparable harm of an- inmate’s due proce.sé rights being violat’ed,. (d., at
15.) CDCR may also b:c .prévented from mecting the requiréments of
several federal and state lawsuits ini;ﬁosing nev# réquirexﬁeﬁts on CDCR.
Cemﬁromiséd staffing 6f CDCR may also lead to significant i)ulsﬁc 'safeﬁ
-ﬂsks((hi,at1]24~25J-_

) Ba’sed upqh all of these .p.ptcntial circumstaﬁces, rﬁainténance 6f s-:}f— _
directed ﬁx:rlough.s duri:ar_gi tﬁe pendency of this -'appeal is integral to
- maintaining CDCR’s cﬁticagl missions and 'the- proteéﬁoﬂ -of publi§ safety;
thé safety of CDCR staff, and ther safety of inmates. |

 Finally, if CDCR is unable to continue the three-day a month

furloughs and to meet its legal obligations and the mission of the’
institutiohs, the State will experieﬁce' severe financial harm. At ihe
beginning of 2009, due to the California budget deficit, CDCR’s budget
was reduced by $400 million. (Exhibit L, Declaration of David Lewis, at 1
5.)- CDCR’s budget was further reduced to account for the reduction in
total employee c;,ompensation due to the self-directed furloughs. (Exhib-it-L

at § 6.) CDCR has estimated that if it is unable to furlough BU 6
employees due to institutional necessity, it will cost CDCR $40 miltion a
month or $240 millioﬁ over the next six months. (Exhibit L, at §7.) This -
would require CDCR to cut $240 million from its already strapped budget,
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7 which WOulcirequire instituting significant cuts across the board that would
inipact the health and safé;cy of stéff and inmates and 1jisk' puElip-Safety.
- (Exhibit L,at]8) “The serxliices'thét Wo\;ldjbe cut inclixde substance abuse’r
treatment, medical treatment and vocatiorial rehabilitation. (Exhibit L, at
1}10.) Although savings to cover the foss of seH-directed furloughs can be '
redl'ized' by prdgram- reduction or elimigations, said reductions and
eliminations can only be achieved through eggeﬁﬁally “locl%ing_dow:’f.’ Al
- facilities. (Exhibit L, at § 14..)' Lock downs Wi]l.]jkeiy le‘aé o inmate u;m:est'
and violence. (Exhibit L, th Ti4.) |
Tﬁe same type of irreparable harm would result t;:) thé Department of
Mental Health (;‘Dm{”), as DMH also has twenty-four hour facilities with
strict stafﬁng levels and licensing stat_ldards. (Exhibit K, Decléxatibn of
Stanley A. Baj orin, at § 2.) It is, therefore, imposs—ibié for these facilities to
shut down three Fridays a month and seif-directed furloughs are critical to
complyihg with minimum legél standards and ensuring health and safety of
patients, (Exhibit K, at 72.) As DMH cannot legally lower staffing ratios
given current patient population levels, requiring DMH to cease using the
self-directed ﬁriough program wiﬂ result in practicaﬁy ceasing furloughing
of employees. As a result of the loss of savings from ﬁlrloughs, DMH’S
financial expenditures would immediately exceed thé appropriated funds
legallyr-avai‘lab'le to DMH. (Exhibit K, at § 7 -8.) This added expenditure
would require DMH to immediately seek a deficiency request from the
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- Legislature, which, if | &eniéd wﬂl immédiatt_ﬁy fesult in i'DM.H- '];iavin'g- to
reduce client population by closing faciﬁﬁes. (Bxhibit K, at § 10 DMH
is legally prehibited from dischargiﬁg-committad indiv_iduals,- f:ut even if it
weré: ordered to do so, the release of committed individuals into the gancrél
populace WOuid severely jeopaxchze the heaIth and welfare of all
Cahformans (Exhibit K at 1[ 10) Therefore, irreparable harm wﬂl be 7
suﬁe'red by DMH pauents and thc genetalrpubhc '1f the automatic stay is

Cviolated. |

Therefore, for all of the reasons described above, and the further
1€asons p'rovidéd in the declarations of Stanley A. Bajorin, David Lewis,

Vand Sco_tt Kernan, irfe;iarable harm will result.if the automatic stay is

violated and the writ of mandate is enforced during the pendency of the

appeal. Accordingiy, a writ of supersedeas should issue to ensure
compliance with the aﬁtomatic stay during the pendency of the -appcal.

K. There Is a Likelihood that this Appeal Will Succeed Because it
Ealses Substantial Questions of Probable Error by the Trial
ourt

The ruling i:)y the trial court constitutes an unwarranted intrusion into
the inherent discretion of the Governor, as the Chief Execuﬁve of the State ‘
of Califomia, to set the working hours and schedules of state employees.
(See Gov. Code §§ 19851 and 19849.)

CCPOA bore the burden of proof in the irial court of establishing the

prima facie elements for mandamus relief: (1) the absence of a plain,
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speedy, and Vadequate: re'médj at Iéw; (2)rth-e'_ ﬁ&lzitioﬁ Qf’za,clcar, jﬁ:eseﬁi,
and ministerial duty to act ina par’ti‘cuiar way; énd (3)a cleairg §TeSent,_ aﬁd '
Benéﬁcial right to performance of that duty. (Coaimty of San biego v State
of California (2008) 164 Cal.App.4th 580, 593.) CCPOA failed to meet its
,bur‘dén of prdof on t'ﬂ_e first two elementg gnd the trial court érrédw_in finding
| 6the1;'wisé. : o _ | | |

The gravamen of CCPOA’s ‘claim in this c&é’e is that_ s-eif-dirécted
furloughs result in its mesbers not being paid for all hours worked during
any pay:.pe’riod_in which employees are granted furlough credits to be uséd
-at é_ latér pﬁi’nt in-ﬁme. Even assﬁming that individuél BU_ 6 ’membérs can
establish this fact — someﬂﬁng which v'vlas Aﬁever §roveﬂ in the triall court .
this mereiy gives rise to a potential claim fdr unpaid ﬁvages v?hich
individual BU 6 members may pursue assuming they have the evidence to
support such a claim and assuming such a claim has any merit. | The
existence of a plain, speedy, and adequate legal remedy to address what
essentially was a wage cla:;m raised by CCPOA, and which should have
défeated CCPOA’s cIaim: for mandamus relief, is ﬁot even addressed by the
trial court in its ruling,

In addition, CCPOA failed to establish the existence of a clear,
present, and ministerial duty to act in a particular way ﬂ:;at' is violated by
self-directed furloughs. The trial court’s finding to the contrary is clear

error. The error committed by the trial court in rendering its ruling in this
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case is exemplified, axﬁong other.ways, by tﬁe trial court’s finding that self-
 directed furloughs violate an"anegéd ministerial duty imposed by Labor
Cdde; sectien'-_233 because sélf-directeﬁ'_ ﬁklougﬁs resulf in BU- 6 employees
Vbeing paid a \-Na"ge'rate- less than that. wmch the' State was _con&aétuﬂly' o
_ obﬁgated -t§ pay them. The triél court speciﬁéally fé@& “'the'w-?-vagesc?les |
fdr-exﬁployees represented by [CCPOA] wete set by a Memo‘réndum of
Understanding with the State -wizjch, by aﬁei*aﬁon of Government Codé
section 3517.8, remains in effect until m;,gotiation of a new agreement or-
until an impésse is reached and the state émployex; implie.rﬁants-a{ laét,j be_:‘sf, :
' aﬁd final offer approved by the Legislature.” (Trial Court’s Finai Order, p.
8) -
| ~ This statement by the trial court ignores the undisputed evidence that
the State has not had a Memorandﬁm of Understanding with CCPOA since
.September ‘18,. 2607, when the State ip:z_plcniented portions of its last, best,
and ﬁnal offer following a deciaration by the Public Employment Relations
Board in May 2007 that the State and CCPOA had reached a collective
bargaining ilnpasse. The trial court’s statement is also legally erroneous in
that the Legislature does not need to approve the state employer’s last, best,
and final offer unless that offer conflicts with exiSting 'statuf;as or requires
the expenditure of funds not already apﬁroved by the Legislature. (See
Gov. Code § 3517.8.) As a consequence of these clear errors, the trial
court’s -ruling fails” to identify a clear, present, and ministerial duty
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allegedly violated by self-directed forloughs. Accordingly, this element for
. estéblis’ﬁing the basis for grantiqg. ﬂ;e 'pzeseht wif_itrfor‘ supersedeas has beeﬁ |
met. . | |
-
- CONCLUSION

‘The timely appeal from the trial court’s final order and writ of
mandate effected an automatic stay of that order and writ. The Controller
has threatened to"ignore-that stay and to cease aclmowi_f':dging sélf—directe& ]
' ﬁn_rlou_‘ghs m thé payrollit'issﬁeﬁ fbr sfucﬁ 'elmployees, thereby*efféi;ﬁveky.
climinating the ‘self-djrecteé furlough program for BU 6l employees
aliogether. As a result of the threatened violation of the automatic stay, this
Court should grant supersedes relief without the necessity of v;;reighing the
reldtive equities of the parties’ positions in this case. - |

| Even if ﬁﬁs Court determines that it should weigh those relative
equities, however, the requested supersedeas relief should be granfed. The
petition submitted to this Court, along with the supporting evidence,
demonstrates the State w111 suffer irreparable harm if the Controller is
permitted to violate the automatic stay. Furthermore, thefe is a likelihood
 the present appeal will be successful in that it raises substanﬁal questions of
probable error by the trial court. For all of these reasons, Governor Arnold
Schwarzenegger, the Department of Pcrsoel Administration, the

Department of Corrections and Rehabilitation, the Department of Mental
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Heaith, and the Department of Juvemle Iust:lce respectﬁﬂly subrmt that the

requested writ of supersedeas be- g}.'anted

Dated: }anuary 13, 2010
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L, May Marlowe, declare:

I am a citizen of the United States and employed in Sacramento County,

California. I am over the age of eighteen years and not a party to the within-entitled

action. My business address is 400 Capitol Mall, 27th Floor, Sacramento, California
95814. On January .13, 2010, I served a copy of the within document(s)'

O

s  Petition for Wnt of Supersedeas and Request for Temporary
Stay _
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to the person(s) at the address(es) set forth below.

by placing the document(s) listed above in a sealeéd envelope with postage

 thereon fully prepaid, the United States mail at Sacramento, California

addressed as set forth below.
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above to the person(s) at the e-mail address(es) set forth below.
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Jonathan Yank Chiang

CARROLL, BURDICK & Ross C. Moody, Esq.
McDONOUGHLLP Deputy Attorney General

44 Montgomery Street, Suite 400 STATE OF CALIFORNIA
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Fax: - (415)989-0932 OFFICE
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Attorney for Petitioner/Plaintiff

- Daniel M. Lindsay, Esq. =~ -
CALIFORNIA CORRECTIONAL
PEACE OFFICERS’
ASSOCIATION
755 Riverpoint Drive, Suite 200
“West Sacramento, CA 95605
Fax:  (916) 340-9372
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- Honorable Frank Roesch
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Suite 400
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